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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ORGANIZATION FOR COMPETITIVE
MARKETS,
Plaintiff,
vs.
OFFICE OF INSPECTOR GENERAL,
UNITED STATES DEPARTMENT OF
AGRICULTURE,

Civil Action No. 1:14-cv-1902-EGS

Defendant
and
NATIONAL CATTLEMEN’S BEEF
ASSOCIATION,
Defendant-Intervenor

DEFENDANT OFFICE OF INSPECTOR GENERAL UNITED STATES DEPARTMENT
OF AGRICULTURE AND DEFENDANT-INTERVENOR NATIONAL CATTLEMEN’S
BEEF ASSOCIATION’S JOINT MOTION FOR ORDER REQUIRING RETURN OF
DOCUMENTS AND IMMEDIATE PROTECTIVE ORDER PENDENTE LITE
AGAINST DISTRIBUTION OR PUBLICATION OF INFORMATION
Defendant Office of Inspector General, United States Department of Agriculture
(“USDA”) and Defendant-Intervenor National Cattlemen’s Beef Association (“NCBA,” and with
USDA, “Defendants”), by and through their undersigned counsel, respectfully request that this
Court: (1) enter an immediate protective order, pendente lite, that prohibits Plaintiff Organization
for Competitive Markets (“OCM”) from copying, disseminating, or otherwise making public the
Previously-Produced Records (as defined herein) until further order of this Court; and further, (2)
enter an order requiring OCM to return the Previously-Produced Records to USDA for review
and processing, as required by Executive Order 12,600 and 7 C.F.R. § 1.12 (“Motion”).
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In support of this motion, Defendants states as follows:
USDA Recently Notified NCBA of the Previously-Produced Records
On May 10, 2018, counsel at USDA informed NCBA’s undersigned counsel that, as a
result of an internal accounting of USDA’s response to OCM’s April 11, 2013 FOIA Request
(“OCM FOIA Request”), USDA discovered that, on July 24, 2013, its Agricultural Marketing
Service (“AMS”) had produced to OCM approximately 7,500 pages of records (“PreviouslyProduced Records”).1 These Previously-Produced Records included among them a large number
of documents originating with or containing NCBA information. See May 29, 2018 Declaration
of Douglas L. Evans (“Evans Decl.”) at ¶ 3, attached hereto. A copy of the July 24, 2013 AMS
transmittal letter to OCM (“July 24, 2013 Letter”) is attached to the Evans Decl. as Exhibit 1.

1

By way of further explanation, USDA states as follows: After the Court issued its April
12, 2018 Order (ECF No. 76), as USDA sought to ensure compliance with the Court’s order,
USDA discovered that the Previously-Produced Records were released in July 2013—a period
prior to the complaint that initiated this case. Because AMS, the sub-agency that made this
release, did not retain a copy of it, USDA AMS’s counsel, through Defendant’s undersigned
counsel, recently requested that OCM return a copy of the release to USDA. This would permit
USDA to confirm specifically what had been released. OCM’s counsel responded to the effect
that they would check for the Previously-Produced Records, but preferred to have USDA focus
on releasing the documents subject to the Court’s April 12, 2018 Order, and, as of this filing, has
not provided to USDA the Previously-Produced Records. Accordingly, in lieu of waiting for
OCM to respond by returning the requested copy, USDA has sought to replicate the 2013
USDA OIG referral and USDA AMS release to OCM of approximately 7,500 pages, and shared
with NCBA’s counsel certain records pertaining to or originating from NCBA. Prior to this
development, USDA had undertaken intensive efforts to ensure compliance with the Court’s
April 12, 2018 and believed it was on track to meet the August 31, 2018 deadline. USDA will
make every effort to comply with this deadline notwithstanding this new development, but is
aware that compliance may depend to some extent on the cooperation of third parties beyond
USDA’s control. NCBA states that it was not aware until today, May 29, 2018, that USDA had
previously informed OCM of its concern about the Previously-Produced Records or that OCM
had failed to comply with USDA’s request that OCM provide a copy of the Previously-Produced
Records.
2
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The Previously-Produced Records & NCBA’s Review of the Additional Records
In the July 24, 2013 Letter, AMS notes that “of the 7,544 pages, 6,923 pages are being
released in their entirety, 33 are being released with redactions made pursuant to Exemption 5 of
the FOIA, and 588 pages are being released with redactions pursuant to Exemption 6.” Evans
Decl., Exh. 1 at 1. The July 24, 2013 Letter also noted that “the information withheld under
[FOIA Exemption (b)(6)] consists of employee names, signatures, personal email addresses and
cellular telephone numbers, the disclosure of which would represent a clearly unwanted invasion
of personal privacy.” Id. Thus, according to the July 24, 2013 Letter, over 90 percent of the
Previously-Produced Records were released without any redactions and, at this time, USDA
cannot specifically identify which of those records within the Previously-Produced Records were
redacted and which of those released in their entirety.
Upon learning of this production, NCBA requested copies of the Previously-Produced
Records. On May 18, 2018 and May 21, 2018 USDA provided to NCBA’s counsel a total of
3,009 pages of the Previously-Produced Records (this subset provided to NCBA is referred to as
the “Additional Records”).2 Evans Decl. ¶¶ 5, 11. USDA AMS also informed NCBA that it
believed the Additional Records had been released to OCM in full and without any redactions,
except as to whatever Exemption (b)(6) redactions may have occurred as described in AMS’s
July 24, 2013 transmittal letter. Id. ¶ 6. The Additional Records received from USDA do not

2

The Additional Records also contain confidential and proprietary information for five
Qualified State Beef Councils: the Kansas Beef Council, Michigan Beef Industry Commission,
Nebraska Beef Council, Pennsylvania Beef Council, and Texas Beef Council. Counsel for these
entities (which is also counsel to NCBA in this matter) has also requested USDA to obtain the
return of the Additional Records, as they apply to each of them. This would enable each of the
five to review their respective documents, make recommendations as to the application of FOIA
Exemption (b)(4) as appropriate, and object to any proposed disclosure with which they disagree,
as required by USDA’s regulations.
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note any exemption bases for NCBA’s confidential business information or for the private and
personal information of NCBA’s employees and other individuals. Id. ¶ 7.
NCBA promptly but preliminarily reviewed the Additional Records and determined that
they included a significant number of NCBA-related records with confidential and proprietary
NCBA business information.

Evans Decl. ¶ 6.

NCBA considers this information to be

confidential and proprietary NCBA business information of the type that NCBA would normally
request be redacted as exempt from disclosure under FOIA Exemption (b)(4).

Id. ¶ 7.

Specifically, the Additional Records include NCBA’s general ledgers and detailed accounting
journals that show NCBA payroll, employee benefits, operating expenses, rent, travel, and
contract payment data. Id. ¶ 8. NCBA’s review also indicated, in NCBA’s opinion, that other
documents within the Additional Records are not responsive to the OCM FOIA Request. Id.
¶ 10.
Of even greater concern, however, is that the Additional Records also contain sensitive
personal information for NCBA employees and other individuals, including names and
information from which salaries and benefits could be determined.

Evans Decl. ¶ 9.

A

representative redacted sample is attached as Exhibit 2 to the Evans. Decl. NCBA has redacted
the employee names in these sample pages to protect the significant privacy interests of each of
those individuals, as well as the dates, hours, allocated hours, salaries, benefits, fund sources, and
related information, but the documents as they appear among the Additional Records (and
presumably as they were produced to OCM) do not contain such redactions. Id.; Evans Decl.,
Exh. 2.
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The Need for an Order Requiring that OCM Not Disseminate the Previously-Produced
Records
Defendants request that this Court enter an order requiring that OCM not copy,
disseminate, or otherwise make public the Previously-Produced Records unless and until further
order of this Court, pending litigation of this Motion seeking return of the Previously-Produced
Records. While the Previously-Produced Records were provided to OCM by USDA AMS in
July 2013, it does not appear that OCM has publicly published on its website the subset of the
Additional Records. Evans Decl. ¶ 12. Nor is there any information about the PreviouslyProduced Records currently on OCM’s website, blogs, or newsletters.

Evans Decl. ¶ 12.

Nonetheless, as NCBA explained in its August 11, 2017 Motion for Summary Judgment filings,
OCM’s website, press releases, blogs, and newsletters is replete with references to NCBA and
the OCM FOIA Request. See Supplemental Evans Declaration, ECF No. 61-4 ¶¶ 9-18; NCBA
Statement of Points and Authorities, ECF No. 61 at 13-15.

The absence of any specific

references to the Previously-Produced Records or Additional Records in Court filings or in
public information further suggests the limited nature so far of any release of these records.
However, Defendants are concerned that OCM may publicize or otherwise disseminate
the Additional Records during the period in which Defendants are litigating their request for
relief from this Court. Id. ¶ 13. Defendants’ concern is a reasonable one, based on OCM’s
previous publication of information received as a result of its FOIA Request. For example, on
March 31, 2017, OCM published and disseminated documents received from USDA incident to
the OCM FOIA Request. Id. ¶ 12; Supplemental Evans Declaration, ECF No. 61-4 ¶ 15. In that
instance, upon release to OCM by USDA on March 31, 2017, OCM immediately posted the
records on its website and also immediately sent a press release to dozens of major news and
media organizations with a link to electronically download the records. Id.
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This concern is heightened significantly for NCBA in light of the fact that USDA AMS,
through counsel, contacted OCM, requesting a copy of the Previously-Produced Records, and
that OCM has failed to comply with that request. Thus, OCM has already been alerted about the
Previously-Produced Records and, as far as the Defendants can tell, has not disseminated them
further or publicized them. Absent an immediate protective order pendente lite, however, having
been informed of the sensitive nature of this information, OCM could immediately publicize or
otherwise disseminate the Additional Records while Defendants seek further relief from this
Court. If OCM did so, OCM would have obstructed Defendants’ efforts to ensure that the
USDA FOIA Regulations are followed, and would permanently publicize NCBA’s business
information as well as the personal, sensitive information of numerous individuals, sacrificing
those individuals’ privacy as well as their potential personal and financial well-being.
Therefore, Defendants request that the Court issue an immediate protective order, as
attached hereto, requiring that OCM not copy, disseminate, or otherwise make public the
Previously-Produced Records until further order of this Court.

Such a protective order is

necessary and appropriate under these unique circumstances.
An Order Requiring OCM to Return the Previously-Produced Records to USDA for
Processing According to Its Regulations is Appropriate
It is within this Court’s authority to issue an order requiring a FOIA requestor to return to
an agency inadvertently produced records. See Martin Marietta Corp. v. Dalton, 974 F. Supp.
37, 40 (D.D.C. 1997) (“The prior release of information to a limited number of requesters does
not necessarily make the information a matter of common public knowledge, nor does it lessen
the likelihood that [the business submitter] might suffer competitive harm if it is disclosed again,
this time at the behest of acknowledged commercial adversaries.”); see also Hersh & Hersh v.
U.S. Dept. of Health and Human Servs., 2008 WL 901539, at *9 (N.D. Cal. Mar. 31, 2008)
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(ordering FOIA requestor to “return the earlier production in whole” because of agency’s
inadvertent production and ordering that “any inadvertently produced documents that have been
filed in the public docket [ ] shall be withdrawn”). Nor is the mere elapsing of time sufficient to
bar an order requiring return of inadvertently disclosed records. Pub. Citizen Health Research
Grp. v. FDA, 953 F. Supp. 400, 405-06 (D.D.C. 1996) (ordering inadvertently released FOIA
records filed in public docket to be sealed and rejecting argument that “because DefendantIntervenors did not act immediately to request a protective order, they have waived their right to
do so”).
Here, USDA contends that the mistaken release of the Previously-Produced Records
without further redaction was inadvertent, and occurred without submittal to NCBA. NCBA
states that, upon its first review of the Additional Records after May 21, 2018, its counsel
promptly notified USDA of its concerns that the Previously-Produced Records had been
provided to OCM contrary to USDA’s FOIA regulations and that there was sensitive personal
information and confidential business information subject to Exemption (b)(4) and (b)(6)
redaction or withholding contained within the Additional Records. USDA states that its counsel,
upon discovering the potential releases in Previously-Produced Records (which predated the
complaint in this case), contacted NCBA to propose a joint motion for the appropriate protection
of any material that was released without proper redaction, and USDA joins NCBA in making
this Motion.
By all accounts, the further dissemination of the Previously-Produced Records was and
remains limited or non-existent. See Evans Decl. ¶ 12. The Previously-Produced Records and
the subset of Additional Records have not, to the best of Defendants’ knowledge, been filed in
any court proceeding, or made widely public, unlike other cases where the court has ordered the
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return of records and sealed portions of the public docket after the fact. See Hersh, 2008 WL
901539, at *9; Pub. Citizen, 953 F. Supp. at 405-06. Nor are they currently on OCM’s website,
or readily apparent on its blog or in its newsletters. Evans Decl. ¶ 14. Critically, even if the
inadvertent release of these records had been publicly disseminated in some capacity, such a
release does not “necessarily make the information a matter of common public knowledge, nor
does it lessen the likelihood” that NCBA (and any other business submitter entities) and the
affected individuals might suffer harm. See Dalton, 974 F. Supp. at 40. Nonetheless, the
likelihood of harm and the invasion of privacy exist unless and until the Previously-Produced
Records are returned to USDA so that they can be reviewed and processed in accordance with
the required FOIA administrative review procedures.
For these reasons, Defendants respectfully request that this Court order OCM to return to
USDA all copies of the Previously-Produced Records, in whatever format they may exist, and,
further, that the Court order OCM to not disseminate any information contained in those records.
This will allow USDA AMS to properly redact personal information under Exemption (b)(6) and
also engage in its business submitter review process required by Executive Order 12,600 and 7
C.F.R. § 1.12. NCBA contends that the (b)(4) exemption would apply to the Additional Records
containing NCBA’s confidential and business information, but, at this point, NCBA only seeks
the complete return of the Previously-Produced Records (of which a subset are the Additional
Records) so that USDA can engage in the process prescribed by USDA’s regulations.
OCM has no legitimate reason for objecting to the return of the Previously-Produced
Records for this purpose. A return of the Previously-Produced Records to USDA is consistent
with the interests of justice and will benefit all concerned parties as it will ensure that OCM
ultimately receives those records that are responsive to the OCM FOIA Request, while protecting
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individuals’ sensitive personal information and any confidential business information of business
submitter entities including NCBA.
Pursuant to D.D.C. Local Rule 7(m), counsel for Defendants have conferred with counsel
for Plaintiff. OCM’s counsel has stated that “OCM is unable to take a position on the motion
until it is informed which records are at issue and what personally identifiable information they
contain.”
***
WHEREFORE, for the foregoing reasons, Defendants respectfully request that this
Court order OCM from copying, disseminating, or otherwise making public the PreviouslyProduced Records until further order of this Court; that this Court order OCM to return the
Previously-Produced Records to USDA for review and processing, as required by Executive
Order 12,600 and 7 C.F.R. § 1.12; and grant Defendants any further relief.

Dated: May 29, 2018

Respectfully submitted,

/s/ Daniel C. Schwartz
Daniel C. Schwartz (D.C. Bar # 0017749)
Bryan J. Harrison (D.C. Bar # 1016187)
BRYAN CAVE LLP
1155 F Street, NW
Washington, D.C. 20004
Telephone: 202-508-6000
E-mail: dcschwartz@bryancave.com
E-mail: bryan.harrison@bryancave.com

JESSIE K. LIU
UNITED STATES ATTORNEY
D.C. BAR NUMBER 415793
DANIEL F. VAN HORN,
D.C. Bar No. 924092
Chief, Civil Division
/s/ Rhonda L. Campbell
Rhonda L. Campbell (D.C. Bar #462402)
Assistant United States Attorney,
Civil Division
555 4th Street, N.W.
Washington, D.C. 20530
Telephone: (202) 252-2559
Email: Rhonda.campbell@usdoj.gov

Attorneys for Defendant-Intervenor National
Cattlemen’s Beef Association

Attorneys for Defendant USDA, Office of the
Inspector General
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
ORGANIZATION FOR COMPETITIVE
MARKETS,
Plaintiff,
vs.
OFFICE OF INSPECTOR GENERAL,
UNITED STATES DEPARTMENT OF
AGRICULTURE,

Civil Action No. 1:14-cv-1902-EGS

Defendant
and
NATIONAL CATTLEMEN’S BEEF
ASSOCIATION,
Defendant-Intervenor

[PROPOSED] PROTECTIVE ORDER PENDENTE LITE
Upon review and consideration of Defendant Office of Inspector General, United States
Department of Agriculture (“USDA”) and Defendant-Intervenor National Cattlemen’s Beef
Association’s (“NCBA,” and with USDA, “Defendants”) Joint Motion for Order Requiring
Return of Documents and Immediate Protective Order Pendente Lite Against Distribution or
Publication of Information (“Motion”), any response or opposition thereto, and for good cause
having been shown, it is this ____ day of _____________ 2018, hereby
ORDERED that the Motion, as to the request for entry of an immediate protective order
pendente lite is GRANTED; and it is further
ORDERED that Plaintiff Organization for Competitive Markets (“OCM”) shall not copy,
disseminate, disclose, or otherwise make public those 7,544 pages of records, any portion
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thereof, or any information contained therein, produced to it by USDA on July 24, 2013, unless
and until further order of this Court.

__________________________________
Emmet G. Sullivan
United States District Judge

Copies to: All counsel of record via CM/ECF
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
ORGANIZATION FOR COMPETITIVE
MARKETS,
Plaintiff,
vs.
OFFICE OF INSPECTOR GENERAL,
UNITED STATES DEPARTMENT OF
AGRICULTURE,

Civil Action No. 1:14-cv-1902-EGS

Defendant
and
NATIONAL CATTLEMEN’S BEEF
ASSOCIATION,
Defendant-Intervenor

[PROPOSED] ORDER
Upon review and consideration of Defendant Office of Inspector General, United States
Department of Agriculture (“USDA”) and Defendant-Intervenor National Cattlemen’s Beef
Association’s (“NCBA,” and with USDA, “Defendants”) Joint Motion for Order Requiring
Return of Documents and Immediate Protective Order Pendente Lite Against Distribution or
Publication of Information (“Motion”), any response or opposition thereto, and for good cause
having been shown, it is this ____ day of _____________ 2018, hereby
ORDERED that the Motion is GRANTED; and it is further
ORDERED that Plaintiff Organization for Competitive Markets (“OCM”) shall return to
USDA’s counsel of record, within five (5) days from the date of this Order, the 7,544 pages
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records produced to it by USDA on July 24, 2013 (“Previously-Produced Records”), including
any copies thereof, in any format whatsoever; and it is further
ORDERED that upon return to USDA, OCM shall file a notice with this Court certifying
the return of the Previously-Produced Records; and it is further
ORDERED that OCM shall not copy, disseminate, disclose, or otherwise make public the
Previously-Produced Records, any portion thereof, or any information contained therein.

__________________________________
Emmet G. Sullivan
United States District Judge

Copies to: All counsel of record via CM/ECF
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