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Antitrust Law Perverted

he worries about the power of Wall Street have their roots in rural
America. More than 120 years ago, rural Grangers and Populists
were warning about concentrations of business power. Maybe it’s
time we listened to our rural forebears.
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When Nebraska farmers in the
1880s saw that their economic future
was being controlled by large busi-
nesses, they didn’t occupy Wall Street.
They built a new political party. Here
is a picture of the Nebraska People’s
Party convention of 1890, meeting in
Columbus, Nebraska.

Current socioeconomic issues are
not unlike they were in an earlier time
in America’s history, the late 1800s
and early 1900s. The “Farmers Re-
volt” against the “Robber Barons” led
to formation of the Grange. The plat-
form of the Grange was simple:

“We are opposed to such spirit and
management of any corporation or en-

BY C. ROBERT TAYLOR

terprise as tends to oppress the people
and rob them of their just profits. We
are not enemies to capital, but we op-
pose the tyranny of monopolies.”

The Granger’s declaration of 1874
went further,

“We meet in the midst of a nation
brought to the verge of moral, political
and material ruin. Corruption domi-
nates the ballot box, the Legislatures,
the Congress, and touches even the
ermine of the Bench. The people are
demoralized ... the newspapers are
largely subsidized or muzzled, public
opinion silenced, business prostrated,
our homes covered with mortgages,
labor impoverished, and the land con-

centrating in the hands of the capital-
ists.

“The urban workmen are denied
the right of organization for self-pro-

tection; imported pauperized labor
beats down their wages ... The fruits
of the toil of millions are boldly stolen
to build up colossal fortunes, unprec-
edented in the history of the world,
while their possessors despise the
republic and endanger liberty ... The
land, including all the natural sources
of wealth, is the heritage of the people
and should not be monopolized for
speculative purposes, and alien own-
ership of land should be prohibited.”

Please see TAYLOR on page 6
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2 FREEDOM OF CHOICE AT
THE SUPERMARKET: NOT
by Don Stull and Michael
Broadway

ANIMAL WELFARE VS.
WORKING WELFARE

by Michael Broadway and
Don Stull

Disclaimer: The opinions of the authors presented in our newsletter are their own and are not intended to imply the organizations position.
OCM has membership with diverse viewpoints on all issues. OCM is committed to one and only one principal; competition.
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BY DON STULL AND MICHAEL BROADWAY

Your supermarket is a cornucopia,
overflowing with fresh fruits and vege-
tables from around the world, no mat-
ter the season; counters full of meats,
poultry, and fish; aisles stacked high
with boxes and bags, cans and cartons
of every kind of cereal, drink, dessert,
and snack a body could want. Cornu-
copia, indeed. The typical American
grocery store is stocked with 50,000
items, more than triple what it was 30
years ago. In 2010 alone, more than
15,000 new foods and
beverages came to
market in the U.S,,
but such is the compe-
tition for our food dol-
lar that many of these
new products will fail.
So much to choose
from, no wonder we
usually come home
with stuff that wasn’t
on our shopping list.

But
choice do we really
have? Just five compa-
nies account for almost half of super-
market food sales in the United States.
And what about the food those compa-
nies offer us? Let’s take meat. A meal
is not a proper meal without it, at least
for 97 out of 100 Americans. Just four
companies provide us with 79 percent

how much

of our beef, 65 percent of our pork,
and 57 percent of our poultry. So, no
matter what kind of meat we have for
dinner, most likely it comes from the
same handful of companies: Tyson,
JBS, Cargill, Smithfield. What, you
say, you can never decide which ba-

con to bring home: Armour, Eckrich,
Farmland, Gwaltney, John Morrell,
Smithfield-all owned by Smithfield.
OK, so market power is consolidat-
ed in the hands of a few multinational
corporations. What does this mean
for the food we eat and the people
who produce it? Control of our food
supply has been wrenched from inde-
pendent farmers and ranchers in the
corporate boardrooms of agribusiness
giants. Since 1980, 4 out of 10 farmers
who raise cattle and
9 out of 10 who raise
hogs have gone out of
business. Under this
Darwinian  survival
. of the fittest model,
control of most pro-
duction is now in the
hands of large corpo-
rations. But farmers
still raise cows, and
pigs, and chickens,
don’t they? Well, yes
they do, but most of
them don’t really own
the animals they raise. Virtually all
the chickens sold in the United States
are grown under production contracts
to a handful of companies, who own
the birds from egg to supermarket.
Tyson Foods, the largest U.S. poul-
try company, contracts with about
6,000 of what it calls family farmers
to raise its chickens. They are expect-
ed to grow birds to slaughter weight
under strict company guidelines as
quickly and as cheaply as possible. If
Tyson is not satisfied, it may cancel
their contracts with little notice and
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the Supermarket: Not

even less recourse, leaving them un-
der a mountain of debt for their other-
wise useless chicken houses.

Nine out of 10 hogs are owned di-
rectly by or raised under contract to
companies like Smithfield or Tyson.
Beefis poised to follow in the footsteps
of poultry and pork: more than half of
the cattle now slaughtered in the Unit-
ed States are owned directly by corpo-
rations or raised under contract. And
the companies that bring us our burg-
ers, pork chops, and wings are very
often one and the same.

Our food system is an hourglass. In
one chamber are tens of thousands of
farmers and ranchers, but their sands
are steadily receding. In the other are
hundreds of millions of eaters, whose
sands continue to swell. In the narrow
middle between growers and eaters sit
a handful of giant corporations, what
economists call an oligopoly. Those
who grow the animals that become
our meat are more and more likely to
face a monopsony-only one buyer for
their animals. Eaters would seem to
have unlimited choice as they cruise
the supermarket aisles, but those myr-
iad choices are presented to them by
a few companies, who use monopolis-
tic practices to expand their product
lines and increase their market share.
The results: lower prices for farmers
and higher prices for eaters. Over the
last decade retail meat prices have ris-
en more than 40 percent! But during
that same time, gross farm income for
small- and medium-sized hog and cat-
tle farmers fell by 32 percent. Seven-
ty-one percent of chicken farmers live
below the federal poverty line.

Choice. More and more farmers are
going broke for lack of it. President
Obama promised to reform American
agriculture through vigorous antitrust
enforcement. We are still waiting. In
the 2008 farm bill, Congress instruct-
ed the Department of Agriculture to
write regulations to restore fairness
and competition in livestock and poul-
try production, but under pressure
from interests that dominate industri-
al agriculture, it has refused to either
approve or fund enforcement of almost
all the proposed reforms. Can we ex-
pect any better from the 2012 farm bill
currently before Congress?

Each of us chooses the food we
eat, and those choices help shape pre-
vailing systems of food production,
processing, and packaging. Our food
choices have economic implications;
they have moral ones too. The Nation-
al Catholic Rural Life Conference has
proclaimed an Eaters’ Bill of Rights.
Each of us has the right to know how
our food is grown and processed. We
have a right to food that is safe, nutri-
tious, and produced under socially just
circumstances, without harming air,
water, land-or people. We also have
a right to know the country of origin
of our food and whether it has been
genetically modified. The Conference
advocates policies that “uphold the
dignity of family farmers,” and op-
poses the contract-grower system of
agricultural production, which makes
“serfs of family farmers.”

Do we want a food system built on
the illusion of variety, abundance, and
choice, while systematically monopo-
lizing and exploiting both those who

provide its raw products and those
who purchase the foods made from
them? Since the U.S. government has
turned a deaf ear to concerns about
monopolistic practices of the giant
corporations that control our food,
what can we do? For one thing, we
can look for viable alternatives to the
dominant food system. And viable al-
ternatives do exist. A growing number
of producers and providers do offer
something different. And there are
farmers markets, community-support-
ed agriculture and box schemes. Why
not give backyard gardens or even
backyard chickens a try? Sure, these
options may not be as convenient. And
they may not be cheap. But they will
be fresher, tastier, and safer. And they
will come from food systems that are,
in the long run, far more sustainable—
and just. Isn’t that worth a few cents
more at the cash register? Its your
choice. And your choices have signifi-
cant consequences for the food securi-
ty, safety, and quality of all of us.

Don Stull is professor of anthropolo-
gy, University of Kansas. He is also on
the board of directors of the Organiza-
tion for Competitive Markets. He can
be reached at <stull@ku.edu>. Michael
Broadway is professor of geography and
dean of Arts and Sciences, Northern
Michigan University. He can be reached
at <mbroadwa@nmu.edu>. Their most
recent publication is Slaughterhouse
Blues: The Meat and Poultry Industry of
North America. Second Edition (Wad-
sworth, 2012), which integrates what
they have learned from three decades
studying the industry and its impact on
communities, farmers, processing work-
ers, and farmed animals.
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Animal Welfare vs. Worker Welfare

BY MICHAEL BROADWAY AND DON STULL

n early 2008 the Humane Society of

the United States (HSUS) released

a video showing workers at a Cal-
ifornia slaughterhouse using elec-
tric prods on cattle unable to stand
on their own (called downers) and
ramming them with forklifts to make
them stand for inspection. (Federal
law requires that animals be able to
walk into the slaughterhouse, and
downed cattle are banned from hu-
man consumption because inability
to stand may be a symptom what is
commonly called mad cow disease.) In
response to public outrage generated
by the video, the U.S. Department of
Agriculture suspended operations at
the plant. A few weeks later the com-
pany announced it would “voluntari-
ly” recall 143 million pounds of beef
deemed unfit for human consumption,
a third of which had gone to the na-
tion’s school lunch program. A year
later the company was out of business.

Videos of animal cruelty have be-
come a mainstay of campaigns against
so-called factory farms, where ani-
mals are raised in close confinement.
A visit to PETA’s (People for the Eth-
ical Treatment of Animals) Web site
finds a documentary narrated by Alec
Baldwin entitled “Meet Your Meat.”
The video consists of a series of clips
of workers inside factory farms mis-
treating chickens, turkeys, pigs, and
cows, as well as animals living in con-

fined quarters such as gestation and
veal crates where they are unable to
turn around. The opening sets the
tone:

“What you are about to see is be-
yond your worst nightmares, but for
animals raised on modern intensive
production farms and Kkilled in slaugh-
terhouses it is a cold inescapable re-
ality. Once you see for yourself the

If public outcry over
the plight of meat and
poultry workers was
loud enough, if pressure
were strong enough,
companies would hear,
and they would respond.

routine cruelty used in raising ani-
mals for food you will understand why
millions of compassionate people have
decided to leave meat off their plate for
good. Chickens are probably the most
abused animals on the face of the plan-
et. They are crammed into filthy sheds
by the tens of thousands, immersed
in their own excrement, among the
corpses of other birds who have died
of heart attacks or stress. Some even
die of starvation brought on by becom-
ing crippled from growing so large so
fast that their legs cannot withstand
their weight which makes them unable
to reach food.”

Videos such as these have made

big food processing corporations very
nervous; so nervous that they have
successfully lobbied state legislatures
to implement “ag gag” laws, which
criminalize undercover photography
or video inside animal farms. Such
laws currently exist in five states--lo-
wa, Kansas, Montana, North Dakota,
and Utah--and they are pending in
five others. There is little doubt that
factory farm videos have successfully
swayed public opinion in support of
more humane treatment of animals.
Veal crates, for example, where young
calves are kept in strict confinement,
have been banned after voter referen-
dums in Arizona and California. Ear-
lier this year Burger King announced
an agreement with the HSUS to switch
completely to so-called cage-free eggs
by 2017. Last year HSUS entered
into an agreement with United Egg
Producers, a major industry trade
group, to work together to enact fed-
eral legislation to ban battery cages
for all 280 million laying hens in the
United States. In May, McDonald’s an-
nounced that by 2022 it will no longer
buy pork from producers who use ges-
tation stalls to house their pregnant
sows. A few days after the McDonald’s
announcement, Safeway, the nation’s
second largest supermarket chain, fol-
lowed suit.

But this is not the first time in
American history that social activists

Michael Broadway is professor of geography and dean of Arts and Sciences, Northern Michigan University. He can be
reached at <mbroadwa@nmu.edu>. Don Stull is professor of anthropology, University of Kansas. He is also on the board of
directors of the Organization for Competitive Markets. He can be reached at <stull@ku.edu>. Their most recent publication is
Slaughterhouse Blues: The Meat and Poultry Industry of North America. Second Edition (Wadsworth, 2012), which integrates
what they have learned from three decades studying the industry and its impact on communities, farmers, processing workers,

and farmed animals.
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have influenced public opinion
about how their food is produced. “I
aimed at the public’s heart and by acci-
dent I hit it in the stomach,” lamented
Upton Sinclair after the 1906 publi-
cation of his book The Jungle, which
chronicled the appalling working con-
ditions in Chicago packinghouses at
the turn of the 20th century. But in-
stead of being incensed at how work-
ers were treated, as Sinclair intended,
the book’s readers were horrified by
its description of filthy packinghouses
and tainted meat. Within a few months
of the book’s publication, President
Theodore Roosevelt signed into law
the Meat Inspection Act and the Pure
Food and Drug Act, which help pro-
tect us to this day.

Fast forward to 2004 and Human
Rights Watch issues a detailed study
entitled Blood, Sweat, and Fear: Work-
ers’ Rights in U.S. Meat and Poultry
Plants. It reported on interviews with
workers in a Nebraska beef plant,
a North Carolina hog-slaughtering
plant, and an Arkansas chicken-pro-
cessing plant. Its pages chronicle haz-
ardous working conditions and illegal
company tactics to prevent union or-
ganizing. It carefully documents how
companies deny workers’ compensa-
tion claims to employees hurt on the
job by failing to report injuries and fir-
ing those who file claims. This report,
unlike The Jungle, did not produce any
significant legislation. In June 2012,
the Food Chain Workers Alliance, a
coalition of worker-based organiza-
tions whose members plant, harvest,
process, pack, transport, prepare,
serve, and sell food, issued a report
called The Hands that Feed Us. It is
an all too familiar litany of complaints-
-from low wages to high injury rates to
minimal or no benefits.

Please see ANIMAL WELFARE on

nage 6
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FOR SALE

“Great Ranches of the West”

Your purchase will help support family farm and ranch agriculture
and a safe and secure food system for all of us!

This beautiful award-winning 12x11 fine art, hard bound, coffee
table book featuring over 30 ranches in 17 states with nearly
600 photographs will make a wonderful addition to any home or
office, and be a showing of your support for America’s struggling
farm and ranch families.

Buy Now for only $34.95. Price includes a $20.00 contribution to
the Organization for Competitive Markets.

Author, Jim Keen and Ranch Foods Direct owner, Mike Callicrate,
are offering $20 per book in support of Organization for Compet-
itive Markets working on behalf of independent family farmers
and ranchers, and a fair, just, and healthy food system.

Go to http://www.competitivemarkets.com/great-ranches-of-
the-west/ to order your copy TODAY and get a peak preview of
the book.

THIS WOULD MAKE A GREAT CHRISTMAS GIFT!
Interested in mailing?

Please make payment of $39.95 to:
NO-BULL ENTERPRISES
ATTN: Great Ranches of the West
P.O. Box 748
St. Francis, KS 67756



ANIMAL WELFARE (continued from
page 5)

Complaints by workers and unions
against packinghouse working condi-
tions have largely fallen on deaf ears.
Indeed the federal government has
made it harder for these groups to
document such complaints. One of
the most common work-related inju-
ries in a packing plant is carpal tunnel
syndrome, a musculoskeletal disor-
der caused by repetitive motions that
can lead to a crippling of the hand or
wrist and the inability to grip or even
pick up objects. In 2002, the federal
government’s Occupational Safety
and Health Administration stopped
requiring employers to report such in-
juries. And so, as if by magic, the rates
for repeated trauma disorders went
from 8.1/100 workers in 2000 to who
knows what in 20107 The American
Meat Institute, the meatpackers’ lobby
arm, bragged that given the drop in
work-related injuries, work safety was
“a non-competitive issue in the meat
and poultry industry.”

Despite the many detailed expos-
es of miserable working conditions in

packinghouses and factory farms in
books such as Eric Schlosser’s Fast
Food Nation and our own Slaughter-
house Blues--the public seems far
more concerned about the welfare
of farmed animals than the welfare
of those who turn them into meat for
our tables. In a 2010 national survey
by Context Marketing, 69 percent of
respondents said they would willing-
ly pay more for “ethically produced”
food. When asked what they meant
by “ethical food,” more than 90 per-
cent identified three main qualities:
“protects the environment, meets
high quality and safety standards, and
treats animals humanely.” Working
conditions and wages of food process-
ing workers were not among the crite-
ria for “ethical” food!

The meat and poultry industry is
responding to public concerns for the
welfare of farmed animals. If public
outcry over the plight of meat and
poultry workers was loud enough, if
pressure were strong enough, com-
panies would hear, and they would re-
spond. What is our excuse? Meat and
poultry workers are animals too.

TAYLOR (continued from page 1)

Wow! Rural Americans are now
voicing many of the same concerns.
Occupy Wall Street activitists have a
similar mantra.

The Farmers Revolt and the Grange
became the precursor to the People’s
Party, the Populists. The Populist no-
tion of antitrust took hold in response
to the “robber barons” — resulting in
the Sherman Antitrust Act in 1890, the
Clayton Act in 1914, court-ordered di-
vestiture of the meat-packer cartel in
1920, the Packers & Stockyards Act
(PSA) in 1921, and the Capper-Vol-
stead (agricultural cooperative) Act of
1922 that made agricultural coopera-
tives a limited exception to antitrust so
farmers and ranchers could cooperate

OCI

to countervail market power.

The Populist notion of antitrust law
focused on broad goals emphasizing
“free and fair competition.” The intent
was to protect “the people” from big-
ness and from fraudulent, unfair busi-
ness practices.

The Populist need for antitrust laws
was based on common sense econom-
ics.

Industry tends to become highly
concentrated and integrated when gi-
ant firms have lower unit production
costs than smaller firms, or when gi-
ant firms can use predatory market
power to gobble up smaller firms.

Concentrated economic power of-
ten leads to concentrated, dispropor-
tionate political power.

Disproportionate political power
may be used to influence legislation or
subtly influence court interpretation
of existing law in favor of the powerful.

Monopoly power can thus be
strengthened and further entrenched,
leading to monopoly inefficiency and
a widening chasm between income
and wealth of the powerful few and the
rest of society, the people. Populists
backed legislation to enact antitrust
laws intended to keep a democracy
from being turned into a corporatoc-
racy.

In the first substantive decision in-
terpreting the 1890 Sherman Antitrust
Act, Supreme Court Justice Peckham
wrote:

[I]t is not for the real prosperity of
any country that such changes should
occur which result in transferring an
independent business man . . . into a
mere servant or agent of a corpora-
tion ... having no voice in shaping the
business policy ... and bound to obey
orders issued by others.”

Poultry growers have become pre-
cisely what Justice Peckham opined
the laws were intended to prevent,
servants of corporations. Many other
agricultural industries have travelled
far down “The Road to Serfdom.”

During the past century, the broad
goals of antitrust have been stripped
away, layer-by-layer. Chicago econ-
omist and Federal Judge Richard
Posner’s view that “the only goal of
anititrust law should be to promote
efficiency in the economic sense” now
dominates case law.

Yet, the word “efficiency” is not to
be found in the Sherman and Clayton
Acts or the PSA. Not once. The word
“fair,” which appears in the law numer-
ous times, has been ignored. One won-
ders how some judges made it through
law school and onto the bench with
such poor reading skills.

Please see TAYLOR on page 7
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TAYLOR (continued from page 6)
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A Populist cartoon from 1894.

The Populist antitrust words “free
competition” have been twisted to fa-
vor greed and a corporate “free mar-
ket” dogma. Business dominated by a
giant is not “free” of rules and regula-
tions as the giant’s “rules” are imposed
on smaller business. An industry ruled
by a big gorilla is not a free market for
anyone except the big gorilla.

For several decades now, the ef-
ficiency argument has been used to
allow mergers and acquisitions, result-
ing in “too big to fail.” Many of these
mergers would not have been allowed
under the original intent of antitrust.

But the situation is worse.

While antitrust law applies to collu-
sion in the marketplace, the Supreme
Court has opined that it does not gen-
erally apply to efforts to influence leg-
islation and courts’ interpretation of
law. Under Supreme Court opinions
collectively known as the Noerr-Pen-
nington doctrine, private entities are
immune from liability under the anti-
trust laws for attempts to influence the
passage or enforcement of laws, even
if the laws they advocate would have
anticompetitive effects.

Furthermore, private entities are
immune from antitrust even when

O(BF\U'.. R4,
BUILDERS

they employ deceptive and unethical
tactics to influence legisla-
tion. Corporations and indi-
7, viduals are treated equally
~ under  Noerr-Pennington.
Corporations,  individuals
and their trade associations
have essentially no limits on
trying to influence legisla-
tion or the courts. Deception
and lies are just fine, thank
you!

But the situation is worse
than worse.

Powerful special interests
not only try to influence leg-
» islation in their favor, they
© seek appointment of judges
~ who are politically and ideo-
. logically aligned, particu-

' larly to appellate courts. A
2004 Business Week maga-
zine cover story titled “The
Battle Over the Courts: How
politics, ideology, and special interests
are compromising the U.S. justice sys-
tem” described the situation perfectly:

“When you get right down to it,
all of the (judicial) trappings are de-
signed to build faith in the core ideals
of the American judiciary: that judg-
es are fair, objective, principled, and
nonpartisan. That’s the theory. ... So
here’s where things stand: Conserva-
tives blame liberals for the current de-
bauched state of judicial politics, and
liberals fault conservatives.

“The truth is that both sides are
culpable — and seem to be racing to
see who can capture lower ground. So
long as the two sides remain locked
in partisan warfare and the country’s
overall civic culture continues to de-
generate into ever more antagonism,
there seems little reason to hope that
politics will soon loosen its tightening
grip on the judiciary.”

Has the dream of an independent-
judiciary envisioned by our Founding
Fathers been hijacked? To paraphrase
the Grange, has the tyranny of monop-
oly touched the ermine of the Bench?
Sure seems that way to me.

We have recently witnessed the
courts departing from the plain lan-
guage of the PSA, followed by defeat of
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the proposed GIPSA Rules that were
intended to better define “fair” mar-
kets. The Rules were defeated in part
by intentional lies and political power,
in my opinion.

French economist Frederic Bastiat
observed in 1850 that the “law” might
be diverted from its true purpose,

“The law perverted! The law, I say,
not only turned from its proper pur-
pose but made to follow an entirely
contrary purpose! The law becomes
the weapon of every kind of greed! In-
stead of checking crime, the law itself
is guilty of the evils it is supposed to
punish!”

In the words of Bastiat, our anti-
trust law and PSA have been pervert-
ed and made to follow an entirely con-
trary purpose.

In America we have the confluence
of compelling political and economic
forces as manifested in:

(1) The U.S. Supreme Court in Cit-
izens United recently allowed unlimit-
ed political contributions by corpora-
tions;

(2) The Noerr-Pennington Doc-
trine that makes private entities legal-
ly immune for attempts to influence
passage or enforcement of laws, even
to the point of permitting outright lies
and deception of legislators by corpo-
rations and trade associations, and;

(3) Re-interpretation of antitrust
laws from broad social objectives to
narrow economic efficiency objectives
that do not necessarily nurture demo-
cratic values.

These forces threaten the very
soul of American democracy and the
American Dream.

Without corrective legislation ref-
ereed by a truly independent judiciary,
these legal interpretations will contin-
ue to shape the economy, allowing it to
become more integrated and concen-
trated, not just in the United States,
but on planet Earth.

C. Robert Taylor is the Alfa Eminent
Scholar and professor of agricultural
economics at Auburn University. This is
adapted from an essay in a book forth-
coming from Springer, The Ethics and
Economics of Agrifood Competition.

OCIn]




; " 1A NON-Profit ORG
O i | U.S. POSTAGE PAID
\ | ‘ " l Lincoln, NE
PERMIT #1734

. " 68506
on for

Competitive Markets
Tel: (402) 817-4443
P.O. Box 6486
Lincoln, NE 68506
ADDRESS SERVICE REQUESTED

November/December 2012

—
A

~* Become a member today!
. Email: occm@competitive markets.com
~ Web: www.competitivemarkets.com

VAR ?zﬁ%/fe/m /

2012 DONATION
Please consider making a donation to OCM this year. All donations to OCM are recognized by the
IRS as a 501(c)(3) non-profit tax deduction. Thank you for your support.

Name
Address

City/State/Zip

Amount of Contribution $

Send Contributions to: OCM, P Q. Box 6486, Lincoln, NE 68506 — EIN #91-1904212
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